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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON
Plaintiffs Brosnahan Builders, Inc., Kevin Brosnahan and
Li nda Brosnahan filed this action on March 24, 2000 seeking a
declaratory judgnent that their general liability insurer,
def endant Harl eysville Mitual Insurance Conpany, nust defend them

in an underlying |lawsuit, Pinkert v. John H divieri, P.A, No.

99-380-SLR, filed in this court on June 16, 1999.! Plaintiffs

al so all ege breach of contract, bad faith breach of contract, and
breach of the contractual duty of fair dealing. The court has
jurisdiction over plaintiffs’ clains pursuant to 28 U S.C. §
1332. Currently before the court are plaintiffs’ notion for
summary judgnent on the duty to defend (D.1. 12), and defendant’s
cross-notion for sunmmary judgnent on the duty to defend and
indemmify (D.1. 16). For the reasons that follow, the court

shal | grant defendant’s cross-notion for summary judgnment on the

duty to defend? and deny plaintiffs’ notion for summary judgnent.

1'n Cctober 2000, defendant agreed to defend plaintiffs in
the Pinkert case, although reserving its rights to withdraw from
all or part of the defense pending the court’s decision on this
motion. (D.lI. 28) Plaintiffs still seek costs for defending the
Pi nkert action prior to October 2000, for which defendant has not
agreed to reinburse plaintiffs.

2The court’s determ nation that defendant has no duty to
defend plaintiffs renders defendant’s argunents supporting
[imted i ndemi fication and apportionnment of costs noot.
Plaintiffs’ remaining clains in this action are based on the duty
to defend and are also noot, as is plaintiffs’ conditional notion
for summary judgnment on bad faith. (D.I. 40)



1. BACKGROUND

Plaintiff Brosnahan Builders, Inc. (“Brosnahan Builders”) is
a Del aware corporation whose primary business is the construction
of single-famly housing. Plaintiffs Kevin and Linda Brosnahan,
husband and wife, are the owners and sol e operators of Brosnahan
Builders. (D. 1. 1 at Y 5-7) Defendant Harl eysville Mt ual
| nsurance Conpany is a nutual conpany organi zed under the | aws of
Pennsyl vania, primarily engaged in the business of insurance.
(D.I. 4 at 11 8) Defendant is regularly engaged in the sale of
i nsurance products in Delaware, and through those operations cane
to be plaintiffs’ general liability insurer. (ld. at Y 9)

A The | nsurance Policy

Def endant issued to plaintiffs its policy no. CB-8A4826 (the
“Policy”) for an initial annual period from March 25, 1992
t hrough March 25, 1993, and continuing thereafter on an annual
renewal basis through at |east March 25, 2000. (D.I. 14 at Al)
The Policy provides both property insurance and Conprehensive
Busi ness Liability insurance, the latter provided with limts of
$1 mllion for each occurrence, $2 mllion in the aggregate for
injury or damage generally, and $2 nmillion in the aggregate for
injury or damage that conmes within the Policy s “products -
conpl eted operations hazard” definition. (lLd. at A66) The
Pol icy designates as an insured the executive officers and

directors of Brosnahan Builders “wth respect to their duties as



officers or directors.” (lLd. at A99) It also designates
as i nsureds any enpl oyees of the conpany “for acts within the
scope of their enploynent.” (1d.)

The Policy requires defendant to defend any “suit” that
seeks damages because of “property danage” that occurs during the
Policy’s period and is caused by an “occurrence.” (D.I. 18 at
B41) A “suit” is defined as “a civil proceeding in which danages
because of . . . property danage . . . to which this insurance
applies are alleged.” (1d. at B52) *“Property danage” is
“Iplhysical injury to tangible property, including all resulting
| oss of use of that property; or [lI]oss of use of tangible
property that is not physically injured.” (l1d.) The term
“occurrence” is defined as “an accident, including continuous or
repeated exposure to substantially the sanme general harnfu
conditions.” (ld.)

The Policy then lists several exclusions to illustrate
situations when the business liability coverage does not apply.
Those pertinent to this case incl ude:

a. “Bodily injury” or “property damage” expected or
i ntended fromthe standpoint of the insured.

] - “Bodily injury” or “property damage” due to
rendering or failure to render any professional
service. This includes but is not limted to:

(1) Engineering, drafting, architectural, |egal,
accounting or advertising services;

(2) Preparing, approving, or failing to prepare
or approve nmaps, draw ngs, opinions, reports,
surveys, change orders, designs or
speci fications.



(3) Supervisory, inspection or engineering
servi ces;

(4) Any cosnetic or tonsorial service or
treat ment;

(5) Optonetry or optical or hearing aid services
i ncludi ng the prescribing, preparation,
fitting, denonstration or distribution of
ophthalmc | enses and sim |l ar products or
hearing aid devi ces;

(6) Ear piercing services; and

(7) Services in the practice of pharmacy; but
this exclusion does not apply to an insured
whose operations include those of a retai
druggi st or drugstore.

k. “Property danmage” to:

(5) That particular part of real property on
whi ch you or any contractor or subcontractor
working directly or indirectly on your behalf
is performng operations, if the “property
damage” arises out of those operations; or

(6) That particular part of any property that
nmust be restored, repaired or replaced
because “your work”® was incorrectly
performed on it.

Par agraph (6) of [exclusion “k”] does not apply to

“property damage” included in the *products-

conpl et ed operations hazard.”*

3“Your wor k” neans:

a. Work or operations perfornmed by you or on your behalf;
and
b. Materials, parts or equipnment furnished in connection

wi th such work or operations.
“Your work” includes warranties or representations nmade at any
time with respect to the fitness, quality, durability or
performance of any of the itens included in “a” or “b” above.
(D.1. 18 at B53)

4“Products - Conpl eted Operations Hazard” includes al
“bodily injury” and “property damage” arising out of “your
product” or “your work” except:

(1) Products that are still in your physical possession; or

(2) Work that has not yet been conpl eted or abandoned.
The “bodily injury” or “property danage” nust occur away from
prem ses you own or rent, unless your business includes the
selling, handling or distribution of “your product” for
consunption on prem ses you own or rent.
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| . “Property damage” to “your product”® arising out
of it or any part of it.

m “Property damage” to “your work” arising out of it
or any part of it and included in the *products-
conpl eted operations hazard.”
Thi s excl usion does not apply if the damaged work or
the work out of which the damage ari ses was perforned
on your behalf by a subcontractor.

“Your work” will be deened conpleted at the earliest of the
follow ng tines:

(1) Wen all of the work called for in your contract has
been conpl et ed.

(2) Wen all of the work to be done at the site has been
conpleted if your contract calls for work at nore than
one site.

(3) Wen that part of the work done at a job site has been
put to its intended use by any person or organi zation
ot her than another contractor or sub-contractor worKking
on the sane project.

Wrk that may need service, nmaintenance, correction, repair or
repl acenent, but which is otherwi se conplete, will be treated as
conpl et ed.

(D.1. 18 at B52)

“Your Product” neans:

a. Any goods or products, other than real property,
manuf act ured, sold, handled, distributed or disposed of
by:

(1) You;

(2) Ohers trading under your nane; or
(3) A person or organi zati on whose busi ness or assets
you have acquired; and

b. Contai ners (other than vehicles), materials, parts or
equi pnent furnished in connection with such goods or
pr oduct s.

“Your product” includes warranties or representations nmade at any
time with respect to the fitness, quality, durability or
performance of any of the itens included in “a” and “b” above.
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(Ld.

n. “Property danmage” to “inpaired property”® or
property that has not been physically injured,
arising out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in “your product” or “your work”;
or

(2) A delay or failure by you or anyone acting on
your behalf to performa contract or
agreenent in accordance with its terns.

Thi s excl usi on does not apply to the | oss of use

of other property arising out of a sudden and

acci dental physical injury to “your product” or

“your work” after it has been put to its intended

use.

0. Damages cl ai ned for any | oss, cost or expense
incurred by you or others for the | oss of use,
w thdrawal , recall, inspection, repair,

repl acenent, adjustnent, renoval or disposal of:
(1) “Your product,”

(2) *“Your work,” or

(3) “lInpaired property;”

| f such product, work or property is wthdrawn or
recalled fromthe market or fromuse by any person
or organi zati on because of a known or suspected
defect, deficiency, inadequacy or dangerous
condition init.

at B44- B45)

| npaired Property” is tangi ble property, other than “your

product” or “your work” that cannot be used or is |ess useful

because:

a. It incorporates “your product” or “your work” that is
known or thought to be defective, deficient, inadequate
or dangerous; or

b. You have failed to fulfill the terns of a contract or

(D. 1.

agr eement ;
| f such property can be restored to use by:
(1) The repair, replacenment, adjustnent or renoval of
“your product” or “your work”; or

(2) Your fulfilling the terns of the contract or
agreenent .
18 at B-50)



B. The Pinkert Litigation

I n Septenber 1997, Brosnahan Buil ders was hired by M chael
and El eanor Pinkert (“the Pinkerts”) to construct a residential
home in Bet hany Beach, Del aware. Construction began in
approxi mately Septenber 1997 and conti nued through approxi mately
April 1999. (ld. at All-Al2)

Def endant received notice of a claimin |ate January 1999,
in which the Pinkerts alleged that the work perfornmed by
plaintiffs on their honme was defective. (D.I. 14 at A7)
Consequently, plaintiffs and def endant executed a “Non-Wi ver
Agreenent” which permtted defendant to investigate the Pinkerts’
claimand reserved all of defendant’s rights under the Policy.
(D.1. 18 at B58-B59) In a witten disclainer dated February 24,
1999, defendant stated that it would not defend plaintiffs
because plaintiffs’ “work” and “product” were not covered under
the Policy. (ld. at A7)

On June 16, 1999, the Pinkerts filed a | awsuit agai nst
plaintiffs, anong ot hers, seeking damages and other relief in
connection with the construction of their honme. The allegations
directed at Kevin and Linda Brosnahan arise fromtheir duties as
of ficers of Brosnahan Builders and fromacts within the scope of
their enploynment. (ld. at A10-A26) The Pinkert conplaint seeks

damages against plaintiffs for breach of contract, fraud,



equi tabl e fraud, and violations of the Consuner Fraud Act.’
Specifically, the conplaint alleges the foll ow ng:

13. In response to [the Pinkerts’ concerns about water
and noi sture penetration, the architect’s] design

requi red the use of above-standard construction
measures and materials that would limt water and

noi sture penetration, including the installation of an
expensive “Giffolyn” building wap systemthat is nore
typically used in commercial projects. [The architect]
al so provided details for alum num flashing around al
doors and wi ndows and roof vents to deflect or renove
noi sture that mght get in the walls. |In addition,
extensive use of fiberglass was specified on the roof
and decks with specific details given in the plans and
specifications calling for the fiberglass to be run a
m ni mum of eight inches up all walls to ensure that

wi nd driven water would not get behind the fiberglass.
These are all critical design elenments of the house
that were discussed in the early planning stages with
[the architect], and | ater with Defendant Brosnahan,

t he construction contractor.

"The counts alleging fraud (V, VI, VIl) claimthat: (1)
plaintiffs “made fal se representations of material facts,” (2)
they “knew the representations were false or recklessly
di sregarded the truth of the representations,” (3) they “made the
representations with the intent to induce [the Pinkerts] to pay
for the work allegedly perfornmed,” and (4) “as a proxi mate and
foreseeable result of [plaintiffs’'] m srepresentations, [the
Pinkerts] incurred damages.” (D.I. 14 at A20- A23)

The counts alleging violation of Delaware’s Consumer Fraud
Act, 6 Del. C. 8 2513, (IX, X, XI) claimthat: (1) plaintiffs
“made false or msleading representations of material facts in
connection with the sale of construction services to [the
Pinkerts],” (2) they “suppressed or omtted material facts,
creating a condition of falseness, in connection with the sale of
construction services to [the Pinkerts],” (3) they “made the
representations, suppressions, or omssions with the intent to
have [the Pinkerts rely on them” and (4) “as a proxi mate and
foreseeable result of plaintiffs’ m srepresentations,
suppressions, and om ssions, [the Pinkerts] incurred danages.”
(ILd. at A25- A29)



15. Construction of the residence began during
Sept enber 1997 and continued through April 1999.
During construction, both the architect and the
contractor were aware of construction deficiencies
relating to water and noi sture proofing. These
deficiencies included mssing flashing, fiberglass
installation at |ess than the specified height, and
i nproper installation of the Giffolyn wap system
Not wi t hst andi ng thi s knowl edge, the architect and the
contractor repeatedly assured the Plaintiffs, both
orally and in witing, that these problens were, or
woul d be, corrected.

22. After examining [certain |eaks that devel oped

after the Pinkerts noved into the residence], Defendant

Kevin Brosnahan admtted the foll ow ng:

(a) The Giffolyn systeminstalled was not the one
speci fi ed;

(b) Mastic tape, which is an integral part of the
Giffolyn water proofing system was not used
anywhere on the house; and

(c) There was no alum num flashing around any of the
w ndows that | eaked.

(D.1. 14 at Al12-Al3)

On July 7, 1999, after reviewi ng the conplaint, defendant
again confirmed its decision not to defend plaintiffs, and
reserved its right to rely on any other Policy exclusions whether
or not they were previously nentioned. (ld. at A30-A44) On
Cct ober 4, 1999, defendant’s attorney wwote to plaintiffs’
attorney, reiterating defendant’s conclusion that the clai mwas
not covered under the Policy. (D.I. 14 at A50)

On July 12, 2000, plaintiffs filed a third party conpl ai nt
agai nst various subcontractors alleging that sone of the
construction defects clained by the Pinkerts were the
responsibility of the subcontractors. (D.I. 28) On Cctober 16,
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2000, defendant undertook plaintiffs’ defense in the Pinkert
action, subject to the court’s determ nation of the existence of
a duty to defend and a reservation of rights to deny
indemification. (1d.)
[11. STANDARD OF REVI EW

A court shall grant summary judgnent only if “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). The noving party bears the burden of proving that no

genui ne issue of material fact exists. See Matsushita El ec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 n.10 (1986).

“Facts that could alter the outcone are 'material,' and disputes
are 'genuine' if evidence exists fromwhich a rational person
coul d conclude that the position of the person with the burden of

proof on the disputed issue is correct.” Horowitz v. Fed. Kenper

Life Assurance Co., 57 F.3d 300, 302 n.1 (3d Cr. 1995) (internal
citations omtted). |If the noving party has denonstrated an
absence of material fact, the nonnoving party then “nust cone
forward with 'specific facts showng that there is a genuine
issue for trial.'” Matsushita, 475 U S. at 587 (quoting Fed. R
Cv. P. 56(e)). The court will “view the underlying facts and

all reasonable inferences therefromin the |light nost favorable

10



to the party opposing the notion.” Pa. Coal Ass'n v. Babbitt, 63

F.3d 231, 236 (3d Cir. 1995). The nere existence of sonme

evi dence in support of the nonnoving party, however, wll not be
sufficient for denial of a notion for summary judgnent; there
must be enough evidence to enable a jury reasonably to find for

t he nonnoving party on that issue. See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986). |If the nonnoving party

fails to make a sufficient showi ng on an essential elenent of its
case with respect to which it has the burden of proof, the noving

party is entitled to judgnent as a matter of |law. See Cel ot ex

Corp. v. Catrett, 477 U S. 317, 322 (1986).

| V. DI SCUSSI ON
Thi s case raises issues of contract construction which are

questions of |law to be addressed by the court. See Pellaton v.

Bank of New York, 592 A 2d 473, 478 (Del. 1991). The parties

agree that Del aware | aw nust be applied to the case. See

Chesapeake Util. Corp. v. Am Honme Assur. Co., 704 F. Supp. 551,

556 (D. Del. 1989) (holding that under choice of law rules for
contract disputes in Del aware, court nust apply |law of state of
| ocation of insured property in liability coverage dispute).
Upon reviewi ng the Policy and the Pinkert conplaint, the court
concl udes that defendant does not have a duty to defend

plaintiffs in the Pinkert litigation either because the claimis
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not covered by the Policy or because the claimfalls under Policy
Exclusions “j”, “k(5)” or “n".

A The Caimis Not Covered By the Policy Because the
Damage Was Not Caused By An “Cccurrence”

The insured bears the burden of proving that a claimis

covered by an insurance policy. See New Castle County V.

Hartford Accident and Indem Co., 933 F.2d 1162, 1181 (3d G

1991). Under Delaware law, an insurer has a duty to defend the
insured if the allegations in the underlying conplaint fal

within the terns of the insurance policy. See Continental Cas.

Co. v. Alexis |I. duPont Sch. Dist., 317 A 2d 101, 103 (Del.

1974). The test is whether the underlying conplaint, read as a
whol e, alleges a risk within the coverage of the policy. See id.
at 105. The Del aware Suprene Court has articulated the foll ow ng
principles to be applied when perform ng this anal ysis:

(1) when there exists sone doubt as to whether the

conpl aint against the insured alleges a risk insured

agai nst, that doubt should be resolved in favor of the

i nsur ed;

(2) any anbiguity in the pleadings should be resol ved
in favor of the insured;

(3) if even one count or theory of plaintiff’s
conplaint lies within the coverage of the policy, the
duty to defend ari ses.
See id. at 105.
Thus, in Delaware, an insurer’s duty to defend its insured

ari ses when the allegations of the underlying conplaint show a

potential that liability within coverage will be established.

12



See Nat’'l Union Fire Ins. Co. of Pittsburgh, PA v. Rhone-Poul enc

Basic Chens. Co., No. 87C SE-11, 1992 W 22690, at *7 (Del.

Super. C. Jan. 16, 1992). See also CH Heist Caribe Corp. v.

Am_ Hone Assur. Co., 640 F.2d 479, 483 (3d Gr. 1981) (stating

that duty to defend arises “if the allegations of the conplaint
state on their face a claimagainst the insured to which the
policy potentially applies,” and that “the factual allegations of
[the third party’ s] conplaint against [the insured] are
controlling”) (citation omtted) (enphasis in original); New

Castle County v. Hartford Accident and Indem Co., 673 F. Supp.

1359, 1367 (D. Del. 1987) (recognizing that under Del aware | aw
“insurers are required to defend any action which potentially
states a claimwhich is covered under the policy”).

The Policy states that defendant nust defend any “suit”
against plaintiffs that seeks danages because of “property
damage” that is caused by an “occurrence.” The parties agree
that the Pinkerts have filed a “suit” against plaintiffs because
of “property damage.” The parties disagree on whether that
“property damage” was caused by an “occurrence.” The Policy
defines an “occurrence” as “an accident, including continuous or
repeated exposure to substantially the sanme general harnfu
conditions.” Therefore, the court nust determ ne whether the

damage to the Pinkerts’ honme was caused by an “accident.”

13



In State Farm Fire and Cas. Co. v. Hackendorn, 605 A.2d 3, 8

(Del. Super. C. 1991), a case concerning coverage under a
homeowners’ policy where the claiminvolved bodily injury froma
gunshot, the court stated that in defining an accident, an

i nci dent must be exam ned by “(1) taking the point of the injured
person and/or (2) looking at the insured’ s conduct.” The court
also cited Black’s Law Dictionary, which states that in the
context of accident insurance contracts, “[a]n accident . . . is
an event happeni ng wi thout human agency, or, if happening through
such agency, an event, which under circunstances, is unusual and
not expected by the person to whomit happens.” [d. at 7. See

also Camac v. Hall, 698 A 2d 394, 396 (Del. Super. C. 1996).

Al t hough the underlying claimand i nsurance policy in Hackendorn

are different than those in the case at bar, the general
principle is equally applicable here.

The Pinkerts allege breach of contract and several counts of
fraud arising out of a claimof defective workmanship by
plaintiffs. Specifically, the Pinkerts claimthat plaintiffs
were directed to install specific water proofing materials and
failed to do so, and that the materials used were installed
inproperly. The Pinkerts also claimthat plaintiffs
m srepresented, either intentionally or with reckl ess di sregard,
the nature of their workmanship. The situation that led to the
damage to the Pinkerts’ home was clearly within the control of
plaintiffs, as general contractor of the construction project,

14



and not a fortuitous circunmstance happening “w t hout human
agency.” The “property damage” to the Pinkerts’ honme was not
caused by an “occurrence” and, therefore, the claimis not
covered under the Policy.

B. Even I f Covered Under the Policy, the Pinkert C aim
Fall s Under Certain Policy Exclusions

Even if coverage were established, an insurer will be

excused fromits duty to defend if, as a matter of law, policy

excl usi ons or exenptions apply. See Rhone-Poul enc, 1992 W
22690, at *8. The burden is on the insurer to establish that
policy exclusions apply in a particular case, and that they are

subject to no other reasonable interpretation. See Deakyne v.

Selective Ins. Co. of Anerica, 728 A 2d 569, 571 (Del. Super. C

1997). Therefore, in order to avoid the duty to defend, the
i nsurer nust denonstrate that the allegations of the underlying
conplaint are “solely and entirely” within specific and

unanbi guous excl usions from coverage. Rhone-Poul enc, 1992 W

22690, at *8. The parties dispute seven Policy exclusions that
are potentially relevant to the case at bar.® The court will

address each exclusion seriatim

8The court finds no evidence of a clear waiver by defendant
of any rights under the Policy. The court, therefore, wll
address the exclusions raised by the parties in their briefs.

15



1. Excl usion “a” Does Not Apply to the C aim
Exclusion “a” states that any claimfor “property danmage”
that is “expected or intended fromthe standpoint of the insured”
is excluded fromcoverage. Damage is not “intended” if the
al l egations of the underlying conplaint allege civil

reckl essness. See Capano Mynt. Co. v. Transcon. Ins. Co., 78 F

Supp. 2d 320, 330 (D. Del. 1999). “Expected” can be defined as a
“substantial probability,” and requires nore than a “reasonabl e

foreseeability.” New Castle County v. Continental Cas. Co., 725

F. Supp. 800, 813 (D. Del. 1989). See also Farner in the Del

Ent. v. Farnmers Mut. Ins., 514 A 2d 1097, 1100 (Del. 1986)

(“Where the tortfeasor clearly lacks the intent to inflict any
damage or injury, and it is not foreseeable that damage wl |

occur, the exclusion will not apply.”); Rhone-Poul enc, 1992 W

22690, at *16 (“The specific allegations of negligence indicate a
potential for coverage and therefore mlitate against a
conclusion as a matter of law that [the insured] expected or
intended to discharge a pollutant.”).

In the case at bar, the Pinkerts allege that plaintiffs
commtted fraud because they either “knew the representations
were false or recklessly disregarded the truth of the
representations.” In other words, the plaintiffs can be |iable
for fraud and breach of contract w thout intending to cause the

property damage. Although the Pinkerts allege that the damage to

16



their hone was “a proxinate and foreseeable result” of
plaintiffs’ msrepresentations, the court is not persuaded that
if plaintiffs acted recklessly, they woul d expect the damage to
be a “substantial probability.” Therefore, the court concl udes
that since the Pinkert conplaint alleges liability w thout

intent, Exclusion “a” does not apply. See, e.qd., Ash/Ramunno

Assoc. v. Nationwide Mut. Fire Ins. Co., No. 95C-11-158, 1996 W

658819, at *2 (Del. Super. C. Cct. 22, 1996) (holding that since
there was question of fact as to whether insured s actions were
intentional or negligent, insurer had duty to defend).
2. Exclusion “j” Applies to the Caim

Exclusion “)” states that a claimfor “property damage” due
to “rendering or failure to render any professional service” is
excl uded from coverage. Exanples of such professional services
i ncl ude “supervisory, inspection or engineering services.”
Plaintiffs, as general contractor of the Pinkerts’ construction
project, were directly responsible for supervising and inspecting
the work of the subcontractors to ensure that the hone was built
properly and in accordance with the terns of the contract.
Therefore, since plaintiffs failed to install the correct
wat er proofing materials, or ensure that the subcontractors did
so, plaintiffs did not adequately render a “professional service”

and Exclusion “j” applies to the claim

17



3. Excl usion “k(5)” Applies to the dain?

Thi s exclusion applies to property damage to “real property
on which you or any contractor or subcontractor working directly
or indirectly on your behalf is performng operations, if the
property damage arises out of those operations.” The Pinkerts’
home is considered “real property,” and plaintiffs, thenselves or
t hrough subcontractors, were perform ng “operations” on that
property. The “property damage” to the Pinkerts’ honme resulted
fromthe defective “operations” of plaintiffs or their
subcontractors. Therefore, Exclusion “k(5)” applies to the claim
and excludes it from coverage under the Policy.?

4. Exclusion “I” Does Not Apply to the Caim

Exclusion “I” applies to property danage to “your product”

arising out of it, but “your product” does not include “real

°Excl usi ons “k” through “0” are comonly referred to as
“busi ness risk exclusions,” which “are designed to protect
insurers fromcontractors’ attenpts to recover funds to correct
deficiencies caused by the contractors’ questionabl e perfornmance.
Their use denonstrates the insurers’ belief that the cost of not

performng well is a cost of doing business and not considered
part of the risk sharing schene for which general liability
policies are witten. . . . The coverage is for tort liability
for physical damages to others and not for contractual liability
of the insured for econom c | oss because the product or conpleted
work is not that for which the danaged person bargained.” Var

Builders, Inc. v. US. Fid. and GQuar. Co., 523 A 2d 549, 551
(Del. Super. Ct. 1986).

¥The parties al so di sagree on whet her Exclusion “k(6)”
applies to the claim The court concludes that because Excl usion
“k(6)” does not apply to conpleted work, and the Pinkerts’ hone
was conpl ete when the property damage occurred, Exclusion “k(6)”
does not exclude the claimfromcoverage under the Policy.

18



property.” Because the Pinkerts’ hone is considered “real
property,” the court concludes that Exclusion “lI” does not apply.
5. Excl usion “ni Does Not Apply to the Caim
Excl usi on “ni excludes from coverage a claimarising out of
property damage to “your work” and included in the “products-
conpl eted operations hazard.” However, the exclusion does not
apply if the damaged work was “perfornmed on your behalf by a
subcontractor.” The construction of the Pinkerts’ honme clearly
qualifies as “your work,” and was conpleted at the tinme of the
damage, as required by the “products-conpl eted operations
hazard.” The Pinkert conplaint, however, does not state that the
specific work was perfornmed by subcontractors. Because the court
must consider only the allegations in the conplaint, Exclusion
“m excludes the claimfromcoverage under the Policy.
6. Exclusion “n” Applies to the Caim
Excl usion “n” excludes from coverage danage to “inpaired
property” or undamaged property that has an inherent defect or is
not in accordance with the terns of a contract. The court

concludes that the Pinkerts’ residence is tangi ble property that

1Pl aintiffs argue that because the Pinkert conplaint is
silent as to the role of subcontractors, the court may go beyond
the four corners of the conplaint to consider an affidavit by
Kevin Brosnahan. Even if the court is allowed to consider this
affidavit, however, the court finds it inconclusive. Kevin
Brosnahan does not state that all of the work that led to the
property damage suffered by the Pinkerts was perforned solely by
subcontractors. (D.1. 14 at A139- Al41)
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is |l ess useful because it incorporates deficient “work” by
plaintiffs or is in violation of a contract, and can be restored
to use by plaintiffs. Because the Pinkerts’ residence is
“inmpaired property,” Exclusion “n” applies to the claimand
excludes it from coverage under the Policy.

7. Excl usion “0” Does Not Apply to the C aim

Exclusion “0” is commonly known as the “sistership

exclusion,” and “operates to bar coverage for costs associ ated
with the recall or renmoval of the product fromthe marketpl ace.”

Hoechst Cel anese Corp. v. Nat’'l Union Fire Co. of Pittsburgh, PA,

No. 89C- SE-35, 1994 W 721631, at *2 (Del. Super. C. Apr. 13,
1994). The court concludes that this exclusion is not rel evant
to the case at bar, as the Pinkerts have not all eged damages for
removal of the product fromthe market.
V. CONCLUSI ON

For the reasons stated, defendant’s cross-notion for sunmary
judgnment on the duty to defend is granted, and plaintiffs’ notion
for summary judgnment is denied. An appropriate order shal

i ssue.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
BROSNAHAN BUI LDERS, | NC.
KEVI N BROSNAHAN and LI NDA
BROSNAHAN
Plaintiffs,
V. Cvil Action No. 00-339-SLR

HARLEYSVI LLE MJUTUAL
| NSURANCE

Def endant .

N N N N N N N N N N N N

ORDER

At WImngton, this 30th day of March, 2001;

| T 1S ORDERED t hat :

1. Def endant’s cross-notion for summary judgnment on the
duty to defend (D.1. 16) is granted.

2. Plaintiffs’ notion for summary judgnent on the duty to
defend (D.I. 12) is denied.

3. Plaintiffs’ conditional notion for sumrary judgnent on
bad faith (D.1. 40) and notion to strike (D.1. 22) are denied as
noot .

4. The Cerk of Court is directed to enter judgnent in

favor of defendant and against plaintiffs.

United States District Judge



